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LEGAL TITLES IN CASE OP SATISFIED TRUSTS IN 
VIRGINIA. 



It is laid down as a well settled rule that the extent of a trustee's 
estate is to be determined, not by the words of limitation used in 
the instrument creating the trust, but by the purposes for which 
the legal title is vested in him; and though a legal estate may be 
limited to a trustee to the fullest extent — as "to him and his heirs" 
— yet it shall not be carried further than the complete execution of 
the trust necessarily requires. 1 It has also been held that the extent 
of the trustee's estate is to be determined from the instrument it- 
self, read in the light of surrounding circumstances as they exist 
at the time when the estate vests, and not from subsequent events. 2 
If, therefore, a trustee takes a fee simple under the foregoing rules, 
and the purposes of the trust are satisfied or rendered impossible 
before a conveyance has been made by the trustee, does the legal 
title remain in him until formally relersed, or is it transferred to 
the cestui que trust by operation of law? Some courts have de- 
clared expressly that it remains in the trustee. 3 Without attempt- 
ing an extensive citation of authorities, the writer proposes to 
notice several grounds upon which the courts have held that the 
legal title was transferred to the cestui que trust, or that it revested 
in the grantor, as the case might be, without proof of a formal 
release, and these will be considered with special reference to the 
state of the law on this subject in Virginia. 

The question is not without practical importance, for in no other 
state, as remarked by Judge Staples,* is the distinction between the 
law and the equity courts, and the principles governing each, more 
rigidly adhered to than in Virginia. So that in passing upon the 
validity of titles and in suits in regard to titles to real property, 
the Virginia lawyer cannot afford to disregard an outstanding legal 

» Perry on Trusts, 312. 3 Klrkland i>. Cox, 94 111. 400. 

' West t>. Fltz, 109 111. 425. * Suttle u. R. F. & P. By. Co., 76 Va. 284. 
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title. 6 And the decision of this question may affect the validity of 
a tax-title when the tax has been assessed against a trustee. 

Statute of Uses — In England and in most of the states the 
Statute of Uses plays an important part in the decision of this 
question. In many states the English statute has been reenacted, 
sometimes with modifications. In others it is enforced as a part 
of the common law. Accordingly, when the active duties of the 
trustee cease and the trust becomes passive, the statute executes 
it by transferring the legal title to the beneficial owner. 6 But since 
livery of seisin is no longer practiced, it would seem, at least in 
those states where the English statute is in force unchanged, that 
the legal title passes to the trustee by virtue of the statute in case 
of a transfer by deed, and the cestui que trust's interest, being tech- 
nically a use upon a use, would not be executed. 7 But perhaps the 
legal title is supposed to vest in the trustee under the statute of 
grants, the older statute being held in reserve for a greater emer- 
gency. For the rule seems to be applied by the courts only in 
furtherance of justice, and in Massachusetts the novel doctrine was 
announced that where it was the evident intention of all the parties, 
as shown by their conduct, that the title should remain in the 
trustee, the statute was inoperative. 8 

In Virginia, however, the Statute of Uses gives no aid toward the 
solution of this question, since our statute applies only to those 
conveyances that operate without transmutation of possession. 9 
And when we consider the frequent use made of this statute in other 
states, for the purposes of perfecting titles and disposing of objec- 
tions raised by legal ingenuity out of the ancient learning of the 
law of real property, there would seem to be just cause for regret 
that this parliamentary magic, as Blackstone calls it, is not avail- 
able for like purposes in Virginia. But the revisors of 1849 
thought it best to leave the statute unchanged, since the English 
statute might sometimes defeat the intention of the testator, and 
since a court of equity had power to direct a conveyance if it should 
be deemed advisable. 10 

Presumption of Eelease — Another method of disposing of the 
objection that the naked legal title is outstanding in a trustee is to 
presume, in the absence of any evidence, that it has been duly con- 

5 See Jennings v. Gravely, 92 Va» 377. 8 Dakin v. Savage, 51 N. E. 186. 

• See 2 Min. Inst. 207. » 2 Min. Inst. 824. 

' 1 Lomax Dig. 192. m Revisors' Report, Code of 1849, p. 606. 
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veyed, or released, to the cestui que trust. 11 The decision in Hop- 
kins v. Ward 1 " as explained in Suttle v. R. F. & P. By Co., 13 seems 
to rest upon this presumption. The presumption is considered 
necessary for the quieting of titles, and has often been recognized 
both in England and in this country. It may be invoked only in 
behalf of a just cause, being spoken of as a shield for defense, not 
a sword for attack. It is an ingenious way of cutting the knot at 
a single stroke without doing open violence to the established rules 
of law. 

Implied Qualification of Trustee's Estate — But the Statute 
of Uses and the presumption of a release do not dispose of all the 
cases that occur. The statute, as we have seen, is not of universal 
application, and the presumption, while it requires no evidence to 
support it, must nevertheless be reasonable; and hence if the trus- 
tee has conveyed the legal title to a purchaser, the presumption of a 
prior release cannot be allowed. In deciding between the claims of 
the cestui que trust and the bona fide purchaser from the trustee of 
a satisfied express trust some of the courts have taken a view of 
the nature and extent of the trustee's estate somewhat different 
from that which underlies the two foregoing methods of divesting 
it. This view will now be stated and exemplified, and considered 
in connection with certain Virginia statutes and rules of law, to see 
if it can be made to supply the deficiencies of our Statute of Uses. 

The rule is, that though the trustee may have taken an estate in 
fee under the terms of the instrument creating it, yet when the 
purposes of the trust are satisfied or rendered impossible, his estate 
ceases to exist and his title becomes extinct. This rule was applied 
in the case of Young v. Bradley, 14 decided in the United States 
Supreme Court in 1880, the facts of which were as follows : A tes- 
tator devised his property to trustees and to the survivor of them, 
in trust to divide it into four parts, and to allot one part to his son 
William and another to the children of William, and to hold the 
remaining parts for the benefit of the testator's two married daugh- 
ters and their children. "We may suppose," says Mr. Justice 
Miller, in delivering the opinion of the court, "that in making the 
partition and distribution, sales to equalize and conveyance to the 
distributees were necessary." Here it seems clearly to be conceded 
that under the terms of the trust the trustees took an estate in fee. 

11 Ferry on Trusts, 349. ls Supra 

w 6 Munf. 38. » 101 U. S. 782, 25 L. Ed. 1044. 
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No division of the property was made, but after the whole beneficial 
interest had become vested, under the terms of the will, in the chil- 
dren of William, by reason of the death of all other persons inter- 
ested, the surviving trustee sold a part of the real property for ten 
thousand dollars. Regardless of the question of notice, the sale 
was held to be utterly void, and the purchaser was required to give 
compensation for the use of the property. 

A similar case occurs when a trustee in a deed to secure debts 
sells the property after the debts are paid. Such a sale is held to 
be a nullity. Usually the trustee is empowered to sell only upon 
default in payment of the debt and upon request of the creditor; 
but while these circumstances would affect the validity of the trus- 
tee's conveyance, they would not prevent the passing of the legal 
title if that were still in the trustee. 15 The doctrine of this line of 
cases is thus expressed by the Supreme Court of Alabama : 

"It is a rule upon which all are agreed that, whatever be the limitations of 
the instrument, or whatever estate the trustee takes in the beginning, the legal 
estate in the trustee is divested out of him and passed into the cestui que trust 
upon the instant that the duties and powers of the trust cease to be active, or 
cease to require a legal title in the trustee." 16 

Requirement of Deed or Will — If it be objected that this mode of 
divesting the trustee's estate is prevented by our statute which 
provides that no freehold shall pass except by deed or will, 17 the 
answer is, that the trustee's estate ceases by limitation when the 
trust comes to an end, and the legal title goes to the reversioner, or 
more accurately to the holder of the possibility of reverter, or, in 
case of a limitation over, to the next taker. According to this view, 
the trustee takes at most only a base, or qualified, fee, determinable 
upon the satisfaction of the trust, or upon the happening of events 
that render the further execution of the trust impossible. In the 
English case of Willington v. Willington, 1 " a testator devised his 
manor of Wilcot to trustees, in trust to pay a certain annuity till 
payment of his debts and legacies, and, after payment thereof, to 
his sister for life, and upon other limitations. The judges of the 
Court of King's Bench certified to the Court of Chancery, upon 
a case out of that court, that the trustees took a base fee, deter- 
minable upon payment of the debts and legacies. 

But in the English case referred to, the trustees appear to have 

15 See the cases cited in note to Tyler v. Herring, 19 Am. St. Rep. 263 at p. 274. 
" Robinson v. Pierce, 24 South. 984; 72 Am. St. Rep. 160; 45 L. R. A. 66. 
" Va. Code, sec. 2413. >» 1 W. Blackstone, 645. 
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had no power of sale; and it may well be thought that a power of 
absolute disposal would create a fee simple in the trustee. For if 
he is to sell a fee, he must have a fee ; and it is to be observed that 
a trustee transfers the legal title by virtue of the estate or title 
that he has, and not by virtue of the power ; and that a conveyance 
which would be fatally defective, considered merely as the execution 
of a power, will nevertheless pass the legal title to the grantee. 19 
But a sale by the trustee in execution of the trust renders it im- 
possible for the event to occur upon which the estate would deter- 
mine, and it becomes absolute. As Chancellor Kent says, 20 after 
giving, as an example of the qualified fee, the case of a limitation 
to a man and his heirs "till the marriage of B." 

"If the event marked out as the boundary to the time of the con- 
tinuance of the estate becomes impossible, as by the death of B 
before his marriage, the estate then ceases to be determinable, and 
changes into a simple and absolute fee; but until that time, the 
estate is in the grantee, subject only to a possibility of reverter 
in the grantor." 

If this is the correct theory of the trustee's estate, the doctrine 
of Young v. Bradley- 1 is only a further application of the principle 
stated in the beginning of this paper, that the extent of the trustee's 
estate is to be measured rather by its object than by the words of 
limitation used in creating it, and cannot be carried further than 
the complete execution of the trust necessarily requires. The court 
bases its decision upon this principle, without reference to the 
Statute of Uses, and without considering whether that statute is in 
force in the District of Columbia, where the case arose. 

Doctrine of Satisfied Attendant Terms — It was a common prac- 
tice formerly in England to create a long term in trust and leave 
it outstanding attendant upon the inheritance, after it had been 
satisfied, for the purpose of protecting the estate against secret 
dower rights and other incumbrances. An innocent purchaser, by 
obtaining an assignment of a prior outstanding term to a trustee 
for his benefit, was enabled to defeat the- incumbrance; and this 
was justified by the maxim that where the equities are equal, the 

"Robinson v. Pierce, supra; Sulphur Mines Co. v. Thompson, 93 Va. 293, 315, 316, 
and cases cited. 

» 4 Kent's Comm. 9. The qualified, or determinable, fee is recognized as still 
existing in some of the States. First Univ. Society t>. Boland, 155 Mass. 171, 29 N. E. 
524. It Is supposed that it may exist in Virginia. Supervisors v. Bedford High 
School, 92 Va. 292. 

a Supra. 
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law prevails. It was necessarily implied in this method of barring 
dower that the legal title remained in the trustee or his personal 
representative after the trust was satisfied. But dower is never 
barred by this method in Virginia, and the doctrine of satisfied 
attendant terms must be taken merely to indicate the view of the 
trustee's title that was. formerly accepted in England; and even 
there it was not consistently maintained, for curtesy could not be 
defeated in this way. 22 

Practice of Requiring Release — But is not the same view of the 
trustee's estate shown to exist now in Virginia by the practice of 
requiring a deed of release or its statutory equivalent, a marginal 
release, when the debt is paid or the trust fully performed? Said 
the Supreme Court of Georgia in a recent case : 23 

"When a security deed is executed and delivered, the legal title to the 
property described vests in the grantee, and remains there until the debt is paid 
and the security deed cancelled in the manner prescribed by law for the can- 
cellation of mortgages, or a reconveyance is made by the grantee to the grantor 
. . . Until one or the other of the methods above mentioned is pursued, the 
legal title remains in the grantee in the security deed." 

But the release seems to be required not so much for the purpose 
of getting the legal title out of the trustee, as to put on record 
evidence that the debt has been paid, and thus render the title more 
saleable. There is a practice prevailing to some extent for the 
secured creditor to execute a deed conveying his entire interest in 
the property to the grantor in the deed of trust, the trustees not 
uniting. And this is usually accepted as sufficient, though the 
creditor cannot be said to have any direct right, or claim to the land 
itself, but only the right to have his debt paid out of the proceeds 
of a sale. Perhaps this "short form of release" might be regarded 
as a contract in respect to land ; but in any view it cannot carry the 
legal +itle out of the trustees. 

The effect of the statute of limitations upon the legal title may 
also be considered in this connection, as a number of old deeds of 
trust are now barred in Virginia. 2 * It is a common law right that 
the statute undertakes to deal with, and therefore it seems that 
the remedy merely, and not the right, is barred. The defense is 
personal to the grantor and those who claim under him, and may 
be waived by them. 25 So the statute cannot be regarded as passing 

»2 Min. Inst. 229 ; 1 Lomax Dig. 232. » See Acts 1897-8, p. 516. 

» Ashley v Cook, 35 S. E. 89. »3 Va. L. R. 63. 
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the legal title out of the trustee. Yet no one would hesitate to 
disregard an incumbrance that was barred; for it is the evident 
intention of the statute to protect purchasers, as shown by the 
provision for a marginal release. 

Equitable Pleas in Ejectment — A more serious difficulty is en- 
countered when we recall that the rules governing the action of 
ejectment show that even after the trust has been fully performed, 
the empty shell of legal title remains in the trustee. "And so far 
was this carried," said Judge Staples, in Suttle v. R. F. & P. Ry. 
Co., 2S "that until a statute was passed to remedy the evil, a vendee 
in possession, who had paid every dollar of his purchase money, and 
had written evidence of his contract, was liable to be turned out 
of possession at any time by his vendor upon the mere legal title, 
and was at last compelled to make his defence in a court of equity. 
And the same rule prevailed to a great extent with respect to mort- 
gages and deeds of trust which had been satisfied." [It is only the 
provision in regard to deeds of trust that we are here concerned 
with.] And the often quoted language of Judge Baldwin, explain- 
ing the object of the statute referred to, 27 and restricting its effect, 
shows that he held the same view of the trustee's title : 

" The object seems to have been to prevent in cases sometimes occurring, of 
a plain nature, an oppressive use from being made of the mere legal title, for 
the purpose of turning out of possession, and driving into a court of equity for 
relief, the substantial, though not formal, owner, invested with a complete 
equitable right, but unprotected by a technical release or conveyance. The leg- 
islative enactment appears to have been dictated, not by a general but a re- 
stricted policy, having in view on the one hand, the preventing of gross injustice 
to the tenants in possession ; and on the other, guarding against ihe evils of a 
complicated and protracted litigation, upon principles theretofore unknown to 
the legal forum. A few classes of cases only were therefore selected, and re- 
stricted within narrow limits by careful and cautious provisions." ,e 

Of these cases it may be remarked, first, that they arote under 
that section of the statute that relates to vendors and purchasers, 
where the relation of trustee and cestui que trust exists only by con- 
struction of law ; and, secondly, that the form of remedy only was 
determined by the decision of these cases, and no substantive right 
concluded. But suppose the purchaser of the legal title should seek 
to defeat a dower right of which he had no notice by procuring a 
conveyance of a prior outstanding legal title to be made to him after 

» Supra. 2S Davis v. Teays, 3 Gratt. 283 ; see also Jen- 

s' Code of 1887, sees. 2741, 2742. nlngs v. Gravely, 92 Va. 877. 



8 9 VIEGIKIA LAW REGISTER. [May, 

the trust had been satisfied, according to the principle of satisfied 
attendant terms above referred to. Mr. Minor says that dower 
may be barred in Virginia by assignment of an attendant term as 
at common law, and Judge Lomax says that the effect was the same 
whether the term was attendant or in gross; but if such a case 
should arise, it seems more probable that the trustee's title would 
be deemed to have ceased to exist upon the satisfaction of the trust, 
and the foregoing expressions of opinion would receive some quali- 
fication, in so far as they relate to deeds of trust. 

As to the effect of the statute that changed the rule of practice 
in ejectment, it is said in Hale v. Horn 20 that "after payment of the 
whole of the debts secured by the deed of trust, the grantor and his 
vendees, by operation of the statute, are entitled to hold the land, 
at law or in equity, notwithstanding a conveyance has not been 
made by the trustees." 

But is not the case of Jones v. Tatum 3 " an authority for the view 
that the legal title remains in the trustee ? In that case a man con- 
veyed property to trustees for the benefit of his wife for her life 
and at her death to her children then living and the descendants of 
any that might be dead. After the death of the wife, the land was 
sold in a partition suit, to which the trustees were not made parties ; 
and afterwards the surviving trustee executed a release to the 
purchaser, which was in the record. The purchaser refused to 
perform his contract on the ground that the title was defective be- 
cause the trustees were not parties. Upon a rule to show cause, 
it was held, on appeal, that the defect of parties, if there was a 
defect, had been cured by the release. "If the trustees 3n this 
case," said the court, "had any title to the land at the time of the 
institution of the suit, it was a mere dry legal title," which it was 
their duty to convey to the parties to the suit. But according to 
the accepted rule of construction, stated in the beginning of this 
paper, it seems that the trustees took an estate for the life of the 
wife only, for they were not empowered to hold the land for the 
benefit of the children. This case, therefore, cannot be regarded as 
settling the question in this state. 

Notwithstanding the attitude assumed in this paper, the writer 
does not wish to be understood as maintaining that the doctrine of 
Young v. Bradley, as stated herein, is the law of this state, for the 

=»21 Gratt. 112. *> 19 Gratt. 720. 
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indications above referred to seem to point the other way, but 
merely that the question may be regarded as still unsettled. And 
having recently given some thought to the question, he has written 
this paper at the suggestion of the editor, hoping that the discussion 
would possess some interest, if not practical utility, or .at leasi, 
arouse professional curiosity in some of the many authorities upon 
the law of real property in Virginia. 

Gordon Paxton. 
Norfolk, 7a. 



